
           July 13, 2011 
 

The 2011 Point Beach Agreement: Final Report to the Board    
 
 
 
The following is an overview of the 2011 Beach Agreement process including detailed outcomes and 
issues. For reasons detailed below no agreement was reached for the 2011 season; as a result no change 
to the utilization or service levels in the area of the Point beach is anticipated. Items denoted with an 
asterisk were not identified to residents prior to issuance of the revised Draft Agreement.  
 
Len Russell 
President 
 
Objectives: 

1. Resolution of the lawlessness & reduction in crowds ( Residents of the Point Beach ) 
2. Restoration of traditional, respectful usage ( CBBCA ) 
3. Solve the problem and not just move it elsewhere ( CBBCA ) 
4. A sustained reduction in calls for service/costs to the City ( City ) 

    
Approach & Constraints: 

1. Resolution of the lawlessness & reduction in crowds can be achieved by; 
a. A season of visible, constant enforcement followed by a season of peak period 

enforcement. 
b. At this time we have no view of what will be required or available in the third & 

subsequent years. 
c. The CBBCA's original plan, to acquire city funding to hire private security, is not viable. 

Insurance was not available, even in the specialty markets, and deputization for By-Law 
enforcement proved problematic.  

2. The scope of the City's proposal was to enter into an arrangement with the CBBCA to;  
a. Treat the licensed area as an extension of the public areas we manage to facilitate 

enforcement of park By-Laws. 
b. Provide 4 full time By-Law officers for 1 season. 
c. Provide 75 hrs/wk of peak and late night patrol on the Point Beach with spot-checks in 

potential trouble-spots (other lanes, the CC, etc ) elsewhere in the community. 
d. Ongoing collaboration and incident reporting between the CBBCA, Residents, By-Law, 

and Police. 
e. A second round of negotiation for the CBBCA’s incremental funding requirements 

(beach cleaning, costs etc ) were not concluded however there was an expectation that 
these would be shared with the City. 

3. A commitment to City support in subsequent years could not be assured in advance although 
there was an expectation of at least year two peak supervision and;  

a. Significant cost reduction over time.  
b. That the approach works the first time. 

4. The agreement with Residents was to be for one season with an expectation it would be 
extended as long as the objectives were being met. 

a. The CBBCA's expectation was to enter into a legally functional agreement based on 
good faith and a mutual no-fault exit clause.  

b. I committed, upon a successful outcome, to request the board for a reasonable 
contribution of $750 to $1,500 towards legal costs. 



Timeline: 
 Nov 23:  Community Affairs Committee began deliberations on CBBCA Beach Position & status 

report of the Village Plan. 
 Jan 20: Board approved Beach Position Statement. 
 Jan 30:  Membership overwhelmingly approved the CBBCA Beach Position Statement however 

the Point Beach residents in attendance were not in favour. 
 Mar 9: Board approved Village Plan presentation. 
 Mar 24: Conceptual Agreement with Point Beach residents (referred to here after as the 

Residents ) in that the Village Plan proposal could be the substance of a formal agreement. 
 Mar 26:  Village Plan proposal presented to Members. 
 Mar 29:  Official Proposal to City. 
 April 19: First outline of agreement terms and conditions received from Residents. 
 April 29: Framework for services and agreement established with City. 
 May 17: Very rough first draft agreement received from Residents. 
 June 2:  Revised draft agreement received from Residents. 

    
Why the CBBCA has disengaged; 
Timing     
 There was no commitment from Residents that all of  the major conditions or costs have been 

identified.  
 There is a ramp up period of at least 3 weeks from signing of the agreements for staffing, 

signage, surveying etc. 
 *The cost of implementation ( 38 signs, surveying, cleaning, legal fees ) grew beyond the 

CBBCA's means. While some cost sharing with the city could probably be achieved the additional 
due diligence would add time. 

 Implementation in July or August allows old behaviours to re-establish and will not achieve a 
reduction in calls for service or a lasting change in behaviour - we will not be successful. 

 
General    
 It is crucial, if this proposal is to succeed, that all parties enter into the arrangement with a 

common understanding of roles and responsibilities, including the limitations on the authority 
of by-law enforcement officers; we did not achieve this understanding. 

 *We must also agree conceptually on service levels and constraints in the second and 
subsequent years. The terms, inside and outside the agreement, implied an unsustainable level 
of cost such that the agreement was not "renewable".  

 The resident’s imposed a process which required all issues be negotiated between the City and 
the residents’ legal  representatives. Attempts to have in person or telephone negotiations were 
not successful. Attempts to address Association issues with the agreement through this process 
were not successful. Any future agreement will have a higher likelihood of success if an 
agreement of principles can be established before introducing the legal oversight.   

    
Specific Issues with the Agreement: 
Para 5) "Rules & Regulation established by the Licensors from time to time" 

 *The CBBCA cannot enter into an agreement where we commit to enforce undefined  
imposed rules however we are supportive of mutually agreed changes. 

    
Para 6) "Community Only Beach" 

 While it is a fact that "community only" is overwhelmingly preferred it is a condition the 
CBBCA cannot enforce. 



 The CBBCA cannot enter into an agreement where "community only" enforcement is a 
future expectation without a strategy for achieving this outcome. The financial model for 
such enforcement is problematic; some options that seem unworkable include: 

o The CBBCA cannot fund enforcement from existing sources  
o The City will not fund security services for the express purpose of excluding City 

rate-payers from private property. 
o Requiring memberships or any other fee would not generate sufficient or sustained 

revenue.  
    
Para 11) "Grants permission ... to pass and re pass" 

 This terminology needs clarification or elaboration to make it clear that this is not a license 
limited to walking 

    
Para 12) Resident’s right to erect structures and water lines and pumps in the licensed area 

 *Given that the association is undertaking liability for the licensed area the clause needs to 
reflect that there is prior consultation and agreement so that the structures or pumps do 
not pose a potential hazard or liability 

    
Para 13) Signage   

 *The requirement to post signs every 20' is  unduly expensive to establish and maintain.  
    
Para 14) Trespass on non-licensed portion 

 By-law officers have no more authority under the Trespass to Property Act than do property 
owners and they are not empowered to enforce, intervene, or educate on private property. 

 The clause defines a process to fulfil an expectation of Residents; that the buffer area will be 
enforced for all offences including simple trespass. The process implies changes to By-Law 
roles and responsibilities and that the official position of OPS with regards to non-
enforcement of simple trespass is retracted. Neither change was approved by the City.  

 The Committee agreed conceptually that a well defined buffer between Residents and 
crowds was reasonable; 

o It is generally agreed that an intuitively reasonable buffer will have a high degree of 
voluntary compliance but would, from time to time, require police intervention. This 
would not compromise the objectives and as such we anticipated significant 
responsiveness from the city as a whole, including the Police.  

o The defined buffer, approximately 40’ to the fence-line plus 10 metres, would 
probably be perceived as reasonable in August but not in May, when it was 
underwater, or June when the licensed area was between 4' and 30' feet wide, or 
probably even this July. Enforcement would have required a full time police 
presence this July 1 week-end. Having an unenforceable buffer  or one requiring 
significant intervention jeopardizes the objectives. 

o To be successful we need an intuitively reasonable buffer; I would suggest a buffer 
that is remade by the CBBCA by mutual consent on the 15th of each month so that it 
is the greater of 40' or 40% of the beach. 

    
Schedule B) Licensed Area  

 *The requirement to have the line surveyed is an unnecessary expense.  
    
Schedule C) Rules and Regulations 

 No Glass and no BBQs cannot be enforced, no glass is already posted.  



 Technically, the CBBCA cannot commit to enforcing anything on the non-licensed area 
however in recognition that keeping visitors within the Licensed Area is foundational I 
believe we could accept this term. 

 Technically, Open 9:00 AM to 9:00 PM is problematic because it applies to the CBBCA and its 
Agents (ie. By-Law). Our expectation was that we would start exiting visitors at 9PM and 
patrol until 10PM or mid-night if needed. 

 The CBBCA can commit through our subsequent City agreement that By-Laws will be 
comprehensively enforced in the first year but we have less certainty in subsequent years; 
particularly in areas such as parking and poop & scoop. 

    
Additional Paragraphs:  
 The CBBCA does not have a mandate to sign the agreement "with prejudice". Our mandate from 

the community on January 30 specified that we have "no opinion on the issue of ownership of 
any part or parts of the Constance Bay beaches as that is a matter that is beyond the 
Community Association's jurisdiction." The Residents require an agreement with prejudice. iIf 
this were the only item to close for a 2012 implementation it is conceivable that we might ask 
the community to revisit this clause at the next AGM however neither presentation or passage 
are assured. 

 *The Agreement needs to be conditional for a period of thirty days following execution by all 
parties upon the CBBCA making satisfactory arrangements with the City. We can only enter this 
agreement if the companion agreement is entered into with the City.  

 The only remedies available to either party, in the event of default by the other party, under the 
License Agreement should be termination pursuant to Clause 9. The CBBCA cannot expose itself 
to claims for damages or specific performance or other contractual remedies in the event of 
misbehaviour etc. by persons on the licensed beach – the only remedy available to the Residents 
under such circumstances should be termination. This would supersede or replace clause 4. 

 
Process Participants: 
 
For the Residents: John Nightingale and lawyer Paul Webber 
 
For the CBBCA: The Community Affairs Committee: Bob Dupuis, Bruce Gordon, David Goodkey, David 
McKeen*, Don Trowell, Doug Lazier, Gail Jette*, Ian Glen, Jim Burrows, Ian Thurston, Jane Currie, Kathy 
Black*, Len Russell, Marilyn Scales* ( asterisk denotes non-board members ). 
 
For the City: Councillor Eli El Chantiry and Assistant Kerry Bourgaize; Lawyers David White and Stuart 
Huxley; By-Law officials  including Director Linda Anderson, the Superintendant, Area Manager, and 
Manager; and others from the Mayor’s Office, Parks and Rec, OPS, Security, and Risk Management. 
 
Artefacts: 
 

Draft Agreement 

v1 2953_001.pdf

Draft Agreement 

V2 3149_001.pdf
 

 


